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OPINION

In this action, the plaintiff seeks to have declared void a 1979 divorce
decree which ended her marriage at her request and which was executed by
plaintiff and her attorney. Thetrial court deniedplaintiff’smotionfor relief from
judgment, holding that the all egations of technical defectsinthe 1979 decreethat
would render that order void were without merit. We affirm the trial court’s
ruling.

The plaintiff, Jeaneite Neal Hall, and Roy Donald Hall, who is now
deceased, were married in 1957. On January 2, 1979, Jeanette Hall filed for
divorce based on cruel and inhuman treatment and irreconcilable differences.
The casewas set for trial on April 9, 1979, and witnesses were subpoenaed. On
May 21, 1979, thefinal Order granting divorce was entered by the Chancellor of
the Chancery Court of Sumner County. That Order was signed by both parties
andtheir respectiveattorneys. Thedivorce decree ordered that the partieswould
continue to own their real property as tenants in common until it was sold and
instructed the parties to sell the real property within a reasonable time and to
dividetheproceedsequally. Thedecreealso orderedthat the partieseachreceive
one-half of the fumiture and household goodsof the parties.

On November 13, 1997 Roy Donald Hall died intestate. On March 13,
1998 Ms. Hall filed amotion for relief from judgment pursuant to Rule 60.02(3)
of the Tennessee Rulesof Civil Procedure alleging that the 1979 divorce decree
was void ab intio because it failed to comply with certain technical statutory

requirementsthen applicableto divorcesandembodiedin Tenn. Code Ann. 8 36-



801 (1978).! Specifically, Ms. Hall alleged that the order did not grant her a
divorce, but rather, granted a divorce to both parties. Secondly, the plaintiff
alleged that the divorce decaree is defective because it does not contain an
affirmativefinding that the parties had made, by written agreement, adequateand
sufficient provision for the equitabl e settlement of property rightsbetweenthem.
Ms. Hall asserted that these requirements were mandatory, and tha a decree of
divorce granted in contravention of theseprovisionsisvoid.
Thetrial court held that these alleged technical defectsinthe 1979 decree
did not render that Order void, denied the motion, and dismissed the action.
Theresolution of this case turns on the proper standard for determining if

ajudgment isvoid ab initio. The Tennessee Supreme Court recently decided a
case involving a similar attack on a divorce decree in Gentry v. Gentry, 924
SW.2d 678 (Tenn. 1996). Initsopinionin Gentry, the Court clearly stated the
test for determining whether ajudgment is void:

These cases recognize that where the Court has

general jurisdiction of the subject matter and

jurisdiction over the parties, and where the Court’s

decree of divorce is not “wholly outside of the

pleadings,” adivorce decreewill not be deemed void.

It follows that absent such a prima facie void decree,

aflaw in procedure will not render adecree void.

|d. at 681.

! Tenn. Code Ann. 8§ 36-801 provided, in relevant part:

No divorce shall be granted on the ground of
irreconcilable differences unless the Court shall
affirmativdy find in its decree that the partieshave
made adequate and sufficient provision by written
agreement for the custody and maintenance of any
children of that marriage and for the equitable
settlement of any property rights between the
parties.



The Court relied upon the following excerpt from Gibson's Suits in
Chancery:

The Chancery Court is a Superior Court of general Equity
jurisdiction, and all of itsdecreesare presumed to bevalid, and this
presumption is conclusive against collateral attack, unless it
affirmativey appears, on the face of the record itself: (1) that the
Court had no general jurisdiction of the subject matter of the
litigation; or (2) that the decree itself is wholly outside of the
pleadings, and no binding consent thereto is shown in the record;
or (3) that the Court had no juri sdicti on of the party complaining,
in person or by representation of interest; in which caseit isvoid
only as to such party, or his privies.

A decreeis absolutely void if it appears on the face of the record
itself either that the Court had no general jurisdiction of the subject
matter, or that the decree iswholly outside of thepleadings, and no
consent thereto appears. A decreeisvoid asto any person shown by
the record itself not to have been before the Court in person, or by
representation. A decree not primafacie voidisvalid and binding,
until it iseither (1) reversed by the Supreme Court, or by the Court
of Appeals; or (2) is set aside on acomplaint fil ed to impeach it.

William H. Inman, Gibson's Suitsin Chancery § 228 at 219-20 (7" ed. 1988).
Thus, under Gentry, 2 Plaintiff could sustain her attack on the May 1979

Order only by showing that the Court lacked jurisdiction of the subject matter or

the parties or tha the Order was wholly outside the pleadings. Plaintiff’'s

position is that the trial court had no jurisdiction to award the 1979 divorce

2 At oral argument, plaintiff argued that Gentry is not controlling in
this situation because Gentry involved a collaterd attack while the instant
case isadirect atack upon the prior judgment. Plaintiff is correct in
characterizing this claim as a direct attack sincethis action “is brought for the
very purpose of impeaching or overturning ajudgment.” Gentry at 680 n.3,
(quoting Jordan v. Jordan, 145 Tenn. 378, 454, 239 SW. 423, 445 (1922),
guoting Turner v. Bell, 198 Tenn. 232, 279 SW.2d 71, 75 (1955). However,
the type of proceeding in which a chdlenge to the validity of ajudgmentis
raised is not determinative of whether the judgment isvoid, voidable, or valid.
Rather, as the Court in Gentry explained, the opposite analysis applies. If a
judgment isvoid, it may be attacked collaterally aswell as directly. However,
amerely voidable judgment may only be attacked directly. Gibson'sat § 228.
The instant action involves a claimthat the prior judgment isvoid, as did
Gentry. The Supreme Court’ s holding regarding the standard for determining
whether ajudgment isvoid is applicable to the instant attadk on the prior
judgment.



because the Court did not follow certain statutory requirementswhich Plaintiff
characterizesas mandatory. Plaintiff assertsthat thetrial courtin 1979 failed to
“affirmatively find in its decree that the parties have made adequate and
sufficient provision by written agreement ... for the equitable settlement of any
property rights between the parties” as then required by Tenn. Code Ann. § 36-
801. Consequently, the Plaintiff argues, the Court was without jurisdiction to
grant a divorce on theground of irreconcilable differences.

In Gentry, thedivorcedecree under attack had been entered upon ahearing
held fewer than ninety (90) daysafter thefiling of the complaint, eventhough the
applicablestatute required that “billsfor divorce on theground of irreconcilable
differences must have been on file ... at least ninety (90) days before being
heard...” Tenn. Code Ann. § 36-4-103(c) (1991). The Supreme Court viewed
the failure to observe the statutory ninety (90) day waiting period asa“flaw in
procedure” whichwould not render thedecree void.? 1d. at 681.

Thealleged deficienciesof thedecreeenteredinthiscaseon May 21, 1979
are, at most, procedural flaws. It appears to this Court that, after hearing the
plaintiff’s motion, the trial court implidtly, and correctly, determined that the
Order complied with the language of Tenn. Code Ann. 8§ 36-801. Thetrial court
found that “the parties, on the 9" day of April, 1979, made an equitable
settlement of property rights between them and that by signing the Order
submitted to the Chancellor for entry, they made written agreement as to any
property rights between them.” To the extent that it can be argued that the May

1979 Order does not comply with the statute because it does not include the

® In Gentry, the failure to comply with the statutory waiting period
was discussed in the context of whether the decree was “wholly outside the
pleadings’, the Court having found that the trial court had “obviously had
general jurisdiction of the subject matter, a suit for divorce.”

5



words “the parties have made adequate and sufficient provision by written
agreementfor the equitabl e settlement of any property rights...” ,wherethe Order
on its face reflects an agreed distribution of property, such a deficiency is, at
most, a procedural flaw under Gentry, and does not render the Order void ab
initio.

MPaintiff’sarguments that Tenn. Code Ann. § 36-801 is mandatory rather
than permissive are unavailing, or, more properly, irrelevant, in view of the
Supreme Court’ s opinion in Gentry wherein the Court concluded that failure to
observe the statutory mandate did not render the judgment void. Id. at 680.

Plaintiff’ sclaimsregarding theinvalidity of thejudgment becausethetrial
court appeared to have granted the divorce to both parties, rather than to one of
them, also must fail. This argument was raised in the trial court as “not the
proper procedure at that time.” In neither the trial court nor this Court has
Plaintiff relied upon any statute. In any event, Plaintiff sued for divorce, and a
divorcewasgranted. Plaintiff hasfailedto show that thedivorce decreeordering
that the parties “ are divorced” wasnot withinthe Court’ s jurisdiction or wholly
outside the pleadings.

In this Court, Plaintiff hasraised asan issuethe statutory provision which
prohibitsgranting of adivorce onthegroundsof irreconcilabledifferenceswhen
there has been a contest or denial. It appears that this issue was not raised in
Plaintiff’sMotionfor Relief from Judgment and not considered bythetrial court.
However, the trial court herein specifically found, “the parties, attorney, and
witnesses appeared on the 9" day of April, 1979 for trid and an announced
settlement was made to the Court.” As noted above, the May, 1979 Order

granting divorce was signed by both parties and their attorneys. Although the



trial court made no conclusion of law regarding this issue, the trial court’s
findings of fact dispose of the claim. Evenif Mr. Hdl originally contested the
divorce, he later withdrew that contest and agreed to the May, 1979 Order.

To prevail on her motion the plaintiff would have to show that the trial
court lacked subject matter jurisdiction, lacked personal jurisdiction or entered
an order which is completely beyond the scope of the pleadings No issue of
personal jurisdiction has beenraised. Thetrial court clearly had subject matter
jurisdiction over suits for divorce. The divorce decree, agreed to by plaintiff,
granted the divorce plaintiff sought and ordered distribution of the property. It
was neither wholly outsi dethe pleadings norin excessof the court’ sjurisdiction.
Therefore, on the basis of Gentry and the portions of Gibson’s adopted therein,
we concur with the trial court and find that Ms. Hall has not carried her burden.

Accordingly, the decree awarding Jeanette Hall and Roy Donald Hall a
divorce is not void. The judgment of the trial is affirmed, and the case is
remanded to thetrial court for any further proceedingswhich might arise. Costs

are taxed to Jeanette Hal | for which execution may issue.

PATRICIA J. COTTRELL, JUDGE

CONCUR:

BEN H. CANTRELL, PRESIDING JUDGE, M.S.

WILLIAM B. CAIN, JUDGE



